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Nilan firm credits
deep bench and
nimble thinking
By Barbara L. Jones
barbara.jones@minnlawyer.com

No one threw any hats on the ice
rink for the Nilan Johnson Lewis
firm recently when it scored its own
hat trick — instead of three goals by
one player, three defense verdicts
wins in 10 days. But there were
some very satisfied clients.
The lawyers on the three product

liability cases are quick to credit the
deep bench at the firm that allowed
them to react quickly as the plain-
tiffs’ cases unfolded.
“When Brian [Johnson] and I

were in trial but we needed a brief
the next morning to give to the
judge, we had people willing to
jump in and write and research,”
said attorney Megan Kelley.
Attorney Brian Johnson pointed

out that the firm has teams in the
office that assist rapidly in voir dire by
researching jurors online.  
“You can get the list of 40 names [on

the jury panel] and get the information
about them consolidated into a workable
format within an hour or two,” Kelley
said. 

Grace period
The first win came on Jan. 20 in

what attorneys Amanda Chilkowski

and Cort Sylvester believe is the first
friction asbestos case tried in Ramsey
County. The plaintiffs, Andrew and
Rita Stoddard, claimed Andrew
Stoddard’s mesothelioma was caused
by exposure to asbestos when he
worked on brakes where the parts
moved against each other and released
asbestos. Other defendants had settled
out, leaving only Ford Motor Co., and
after a two-week trial the jury found

no causation.
The defendants had a strong alter-

native causation case in that the
plaintiff had grown up in the 1950s in
Minneapolis near the W.R. Grace
plant, which manufactured Zonolite
insulation and used asbestos,
Cialkowski said.
“There have been a number of

Minnesota Department of Health stud-
ies that have looked at that whole
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Attorney Brian Johnson said that Nilan Johnson Lewis law firm’s “deep bench” supported the lawyers in trial.
(Staff photo: Bill Klotz)



neighborhood,” Cialkowski said.
“They did a ton of cleanup.”
Sylvester said that residents in

the neighborhood used the waste
vermiculite from the plant in their
lawns and gardens. “As a child, this
man had played on piles of this
waste rock and walked past this
plant every day to and from school.
Was the cause of his mesothelioma
that source of asbestos, or could it
have been these few brake jobs that
he did as an adult?”
It was important in the case to

have a clear and coherent defense
storyline and to be able to tell it in
an efficient way, Cialkowski said.
After the plaintiff’s case, the jury is
weary, and so getting as much of
the case in through cross-examina-
tion of the plaintiff’s experts is
important. That way the jury does-
n’t have to wait for the defense
case, she said. “You can get strong
admissions from the plaintiff’s
experts if you ask the right ques-
tions,” she said.
“It was a combination of having a

handle on the specific facts of this gen-
tleman’s life and also learning the sci-
ence about the different kinds of expo-
sure to asbestos,” Sylvester said.  That
then has to be conveyed in an under-
standable and efficient way that doesn’t
lose the jury, he continued. 
The trial also illustrated the impor-

tance of nimble thinking, Sylvester
said. Judge Dale Lindman was cau-
tious about letting in evidence about
the plaintiff’s history with W.R. Grace,
so the defendants had to be on guard
for an open door through which the
evidence could be admitted.

Levaquin bellwether case
The second verdict was one of the

bellwether verdicts in the Levaquin
mass tort action. It was the second
defense win out of three bellwether
trials, said attorney Tracy Van
Steenburgh. It is part of a multi-district
litigation in Minnesota against

Johnson & Johnson over the side
effects of Levaquin, used to treat
severe bacterial infections.
In Straka v. Johnson & Johnson,

the plaintiff was a 71-year-old man
who ruptured his Achilles tendons
after taking Levaquin in 2006. 
The jury found that the company did

not adequately warn but that the fail-
ure did not cause the plaintiff’s
injuries.  “What we believe happened
is because the doctor had not read the
warning, the jury was convinced that
there was no causation,” Van
Steenburgh said. The jury may have
found alternative causes for the plain-
tiff’s injuries or may have found fault
with the doctor, she said. 
Although there are about 1,500

Levaquin cases in the MDL, each case
comes down to a particular plaintiff,
Van Steenburgh said. In both of the
defense victories the role of the doctor
in addressing the potential Levaquin
problems was important, she added.

After 2001, the packaging insert
accompanying the Levaquin warned
that the drug, when used in combina-
tion with other drugs, could cause ten-
dons to rupture, especially in the eld-
erly.
Thus the defense is in the situation

of acknowledging that there were
warnings about the adverse conse-
quences of taking Levaquin but at the
same time arguing that the drug did-
n’t cause the plaintiff’s injuries.
That’s why the facts in the particular
plaintiff’s case are crucial,
Steenburgh said. “We have some
cases that haven’t been tried where
the plaintiffs are athletes and may
have ruptured their tendons in trau-
ma,” she said.
Then there is the issue of the proxi-

mate causation: whether there was suffi-
cient warning of the danger but the plain-
tiff made the choice to take the drug.
“There are people who should be taking
this drug. The doctor can recommend
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Attorney Amanda Cialkowski said the firm presented strong evidence of alternative causation. (Staff
photo: Bill Klotz)
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the medication,” Van Steenburgh said. 
Plaintiff’s attorney Ronald Goldser

had a different point of view on the
Levaquin verdict. “We consider the
jury’s finding of an inadequate warning
to be a significant victory for plaintiffs.
While the jury in this individual case
may have found no causation, the find-
ing of inadequate warning gives us
great hope that future cases will suc-
ceed, “ he said.
The case is in the post-trial motion

stage. No further Levaquin cases are
scheduled for trial, and the parties are
awaiting the next status conference,
Van Steenburgh said. The defense
believes that the cases should be
remanded to their home jurisdictions
because the entire MDL pre-trial dis-
covery is done, Van Steenburgh said.
Then the case-specific discovery could
be done in the home jurisdictions.  

Jury spun toward the defense 
The third victory came on Jan. 30

when an Olmsted County jury returned
a defense verdict in an alleged failure
to warn case involving a bike pedal.
That case also required attorneys
Kelley and Johnson to change strategy

on the fly as co-defendants settled.
Their client, Performance Inc., was a

distributor of bikes and bike parts and
the plaintiff was a patron of a health
club in Rochester that offers spinning
classes. Spinning is done on stationary
bikes with very heavy fly wheels. 
The health club purchased pedals

that were designed for mountain bikes
instead of spinning pedals, which are
heavier. The pedal was on the bike for
at least two years before it snapped off
and the plaintiff injured her sacrum.
The defense maintained that the pedal
was not properly tightened. 
The plaintiff, Susanne Mayer, sued

the health club, the manufacturer and
the distributor. The claim against the
distributor was that it knew but failed
to warn that it was dangerous to use
the pedal on spinning bikes. The other
two defendants settled a month before
trial.
The defense had to change its strate-

gy when it turned out it would be the
only one at counsel table, because in
many ways the health club had taken
the lead, Kelley said. The theory all
along was that the pedal was improper-
ly used and the distributor had no rea-

son to know it would be improperly
used. Things became clearer when the
defense won a motion in limine to
exclude evidence about a post-sale
change in the warning about the ped-
als.
The medical claim was complicated

and consumed a lot of court time, but
the jury ultimately agreed with the
defense that “the more complicated
part of the claim was not real or com-
pensable,” Johnson said. The plaintiff
claimed pelvic nerve damage, which
the defense questioned.  Furthermore,
the first X-rays of the fracture area
were unclear.
Notably, there was an emergency

room physician on the jury. Leaving
him on the jury was the biggest deci-
sion in the case, Johnson said. “We
thought that the medical theory was so
screwy that someone who really knew
[medicine] was not going to believe
[the plaintiff],” Kelley said. Even if the
jury believed the medical theory, it
found no negligence on the part of the
defendant. 
Plaintiffs’ attorneys in the mesothe-

lioma and health club cases could not
be reached for comment. 
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