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The Huddled Masses

John Medeiros*

Abstract: Anyone who wishes to practice immigration law in this country 
must understand two things: the stories of those who have immigrated—both 
willingly and unwillingly—to the United States, and the development of laws 
that have prevented others from doing so. America’s immigration laws have 
widely been based on exclusion, rather than inclusion. On taking from, rather 
than giving to. Taking the reader on a journey that begins several thousand 
years ago, “The Huddled Masses” is a literary exploration written in a style 
that pays homage to famed Uruguayan journalist, novelist, and social com-
mentator Eduardo Galeano, that fuses legal research with elements of poetry 
and creative nonfiction to chronicle the history of U.S. immigration and the 
development of U.S. immigration law.

The greatest nations are defined by how they treat  
their weakest inhabitants.

—Jorge Ramos

Prehistory: Beringia

There is a stretch of water between Asia and North America that measures 
a mere 55 miles in width. It links the Arctic Ocean with the Bering Sea, and it 
is so cold that, even in summer, drift ice can be seen floating on its surface. 
It is the end of the Ice Age and monumental glaciers lock up so much water 
that the world’s ocean levels are more than 300 feet lower than they will be in 
the year 2000. The result? A continuous land bridge that stretches between 
Siberia and Alaska. Most archeologists and anthropologists will later agree 
that it is across this bridge, known as Beringia, that a human first passed to 
populate the Americas. They will assume that he came to this land hunting 
elk and caribou. 

“He could not be a fish eater,” they will say. “That would require a 
different migration.”

So here he is, crouching toward Asia, our first immigrant: a wanderer in 
search of food.1
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Prehistory: Spirit Caveman

As he sits down to his last meal amid the cattails and sedges on the shore 
of the ancient lake, the frail man grimaces in agony. A fracture at his left 
temple is still healing; deep abscesses in his gums shoot bolts of pain into 
his skull. Still, he is a survivor; at forty-something, longlived for his people. 
But soon after he finishes the boiled chub that he nets from a stream in what 
will be western Nevada, he feels his strength ebbing like a tide. He lies down. 
Falls asleep. Within hours he is dead, felled by septicemia brought on by the 
dental abscess. When his people find him, they gently wrap his body in a rab-
bit fur robe and secure his bulrush-lined leather moccasins patched twice with 
antelope hide on the right heel and toe. His people dig a shallow grave in a 
rock shelter, line it with reed mats and lie him within. Some 9,400 years later, 
anthropologists will discover him, and they will name him Spirit Caveman.

He isn’t supposed to be here. He is the wrong guy, in the wrong place, 
at the wrong time. According to standard anthropology script, anyone living 
here at this time should resemble Native Americans or, at the very least, the 
Asians who are their ancestors and thus, supposedly, the original Americans. 
But Spirit Caveman does not follow that script and neither do more than a 
dozen other skeletons of the Stone Age.

Who, then, were these First Americans?2

1492: A New World

The land is teeming with inhabitants. We witness Arawak men and women. 
Earthen, full of wonder as they notice something they have never seen before 
in their entire history. An unfamiliar boat carrying a man in fancy clothes 
across the ocean. When his sailors make it to shore, the Arawak, holding true 
to their custom to greet strangers, run to them, bringing food and gifts. The 
fancy man writes of this day:

They brought us parrots and balls of cotton and spears and many 
other things, which they exchanged for the glass beads and hawks’ 
bells. They willingly traded everything they owned  . . . They were 
wellbuilt, with good bodies and handsome features . . . They do not 
bear arms, and do not know them, for I showed them a sword, they 
took it by the edge and cut themselves out of ignorance. They have 
no iron. Their spears are made of cane  . . . They would make fine 
servants . . . With fifty men we could subjugate them all and make 
them do whatever we want.3

The Arawak give him gifts galore; what he really wants is gold.
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1495: The Second Trip

If at first you don’t succeed, try, try again. So when Christopher Columbus 
found no gold during his first voyage, he promises it for his second. In reality, 
the booty would be far greater. He rounds up 1,500 Taíno men, women, and 
children, and brings them to La Isabela, on the island of Hispaniola, for the best 
to be shipped to Spain, but first they must deliver tributes of gold every three 
months. On the island where Columbus and his men imagine huge gold fields 
to exist, they order all persons 14 years or older to collect a certain quantity 
of gold every three months. When they bring it, they are given copper tokens 
to hang around their necks. Indians found without a copper token have their 
hands cut off and bleed to death. Bartolomé de las Casas, the most famous 
of the accompanying Spanish missionaries from that trip, would later report:

It was a general rule among Spaniards to be cruel; not just cruel, but 
extraordinarily cruel so that harsh and bitter treatment would prevent 
Indians from daring to think of themselves as human beings or hav-
ing a minute to think at all. So they would cut an Indian’s hands and 
leave them dangling by a shred of skin and they would send him on 
saying “Go now, spread the news to your chiefs.”4

Thus begins the history, over 500 years ago, of the European invasion of 
the Indian settlements in the Americas. This starts America’s recent history of 
immigration to its shores. A history based on subjugation.

A history based on race.

August 18, 1587: America’s First English Child

On this day Captain John White’s daughter, Eleanor, wife of Ananias 
Dare, gives birth to the first English child born in America: Virginia Dare. She 
is given the name because she is the first Christian born in Virginia. No one 
would know what becomes of her nine days after her birth,5 and naturalization 
laws developed 200 years later would disqualify her from U.S. citizenship for 
being born a girl.6

1620: The Great Puritan Migration

This is the story of the Mayflower and how it arrives on America’s shores 
with the first boatload of undocumented immigrants. The 180-ton vessel begins 
its historic voyage on September 16, 1620, with 102 passengers. But sometime 
during their journey they decide to relocate altogether in the Americas, and 
after 65 days, the Pilgrims sight Cape Cod.
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They anchor on November 21 at Provincetown, Massachusetts, but they 
have no legal right to settle in that region. To overcome this technicality, they 
draw up the Mayflower Compact, in effect creating their own government. 
The document does not imply that the settlers agree upon any new or radical 
democratic system of government. Instead, it is a modified form of a custom-
ary church covenant to meet a temporary crisis in an unfamiliar situation. It is 
signed, and the first European theocratic dictatorship state in the New World 
is a throwback to the 1200s. 

A pillory over here. 
A public stockade over there. 
All for those who engage in any disallowed activity. The Mayflower 

Compact, the first American settlement based on a social contract or cov-
enant, derives its power from the consent of the people and guarantees 
that the colony shall remain under the iron control of the Pilgrim Fathers 
for the first 40 years of its existence. Forty-one men sign the compact, 
including societal leaders, hired men, and bond slaves, some of whom 
could not even write.7

Extraordinary about this document is its establishment of a government, 
by consent, at a time when England’s liberties are still conditioned by the 
remnants of feudalism. It is not the “cornerstone of American democracy” as 
some enthusiasts will later claim (equal rights will come centuries later), but 
the compact does create a foundation for local self-government.8

1638-1655: Swedish Presence

Perhaps inspired by the riches other Great Powers gathered from their 
overseas colonies, Sweden too seeks to extend its influence to the New World. 
In 1637, Swedish stockholders form the New Sweden Company to trade furs 
and tobacco in America. The ships reach Delaware Bay in March 1638, and 
the settlers build a fort at Fort Christina, the site that would later be called 
Wilmington, the first permanent European settlement in the Delaware Valley.

During the next 17 years, more than 600 Swedes immigrate to America. 
The colony eventually consists of farms and small settlements along the banks 
of the Delaware River into Delaware, New Jersey, Pennsylvania, and Maryland. 
New Sweden rises to its greatest heights during the governorship of Johan 
Printz, but his autocratic rule leaves many settlers dissatisfied, and a petition 
for reform returns him to Sweden. 

Johan Rising becomes governor of the Dutch capitol of New Amsterdam, 
which will later be called New York City. It is ruled by the hot-tempered Peter 
Stuyvesant. Soon after arriving in New Sweden, the Swedish Rising attempts 
to remove the Dutch from the colony, infuriating the Dutch leadership. In 
retaliation, Stuyvesant sends seven armed Dutch ships and 317 soldiers to 
attack the Swedes. Resistance would be useless, and the vastly outnumbered 
Swedes surrender to the Dutch. 
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Within the next twenty years, the Dutch would lose all their colonies to 
the British.9

1610-1650: Servitude Indentured

Here is how we will finance the recruitment and transport of workers from 
England to the colony. This convenient system shall be called “indentured 
servitude,” and, with a little luck, it shall become one of the most successful 
business enterprises in the New World. There will be four forms of immigrant 
servitude, three of them voluntary:

1. Under the most common form, servants sign an indenture before 
departure, which is then sold to a master when the servant reaches 
the colonies. Once the servant completes his term, usually seven 
years, he is then no longer contractually obligated to serve his master.

2. Servants arrive without written contracts, and instead are to serve 
according to the “custom of the country,” even if the custom is not 
yet defined, or changes regularly. Customary servants are younger 
than those with indentures, and they serve longer terms.

3. “Redemptioners” agree to pay passage upon arriving in the colonies, 
thus shifting much of the risk in the trade from merchants to the 
migrants. If unable to pay, they are sold as servants to satisfy their 
debt. This form of servitude will be popular in the eighteenth 
century with German migration to the Mid-Atlantic colonies.

4. Penal servitude, an important source of labor, will flourish in the 
eighteenth century when some 50,000 convicts will be shipped 
to the colonies.

The types of people who come to the colonies as indentured servants shall 
vary over time and by region, although most will be male, young, in their 
late teens and early twenties, and single, traveling alone. They will be chiefly 
English, although as opportunities and wages in England improve, we expect 
more will come from Scotland, Ireland, Wales, and Germany.10 

This may be a temporary fix, but what we really need is steady labor, one 
where servants would be servants for life, as would their children and their 
children’s children. 

We need a new way.

1680-1808: The New Way

It is the year of our Lord 1680. Tobacco farming starts to boom, but the 
number of people willing to sign on as indentured servants starts to diminish. 
“Fear not!” we are told; we have a solution at hand. The solution is radical, 
and with it an entire institution starts to emigrate to America. 
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The ships come slowly at first, carrying only dozens until the larger ships 
later arrive with increasing numbers of slaves brought in from Africa, until 
the numbers reach 650,000.

They come unwillingly.
They are brought from a vast continent and arrive in America representing 

many different cultures and speaking a variety of languages. The world is not 
yet ready for their diversity, so they will experience more than two centuries 
of bondage during which much of their ancestral heritage shall fade and their 
differences shall disappear. They shall replace Native American slaves, who are 
too susceptible to diseases of European origin. 

The Africans come from many racial stocks and many tribes, from the 
spirited Hausas, the gentle Mandingos, the creative Yorubas, from the 
Ibos, Efiks and Krus, from the proud Fantins, the warlike Ashantis, 
the shrewd Dahomeans, the Binis and Sengalese.11

Slavery is an attractive proposition to landowners, where the price tag 
for an African male is around $27 while the salary of an indentured servant 
is about $0.70 per day. If you do the math correctly, you will find that it is 
much more economical to own a slave, as long as he lasts more than 40 days.12

March 26, 1790: The First Naturalization Act

The Revolutionary War has ended. Immigration remains at a low (with 
the exception of slaves) and the country’s first census is taken. The Constitu-
tion of the new United States is the supreme law of the land, and among its 
many provisions: the power to set rules for naturalization in the United States 
would rest in the legislative branch of the federal government. Congress exer-
cises that power by passing the Naturalization Act of 1790, the first federal 
naturalization law in America. 

The legislation introduces requirements for naturalization, outlines 
procedural steps (charging the courts with carrying out this procedure), and 
establishes U.S. law regarding derivative citizenship for children of naturalized 
parents or children born to U.S. citizens abroad. The details governing these 
principles will evolve over the course of American history, yet the broad rules 
of naturalization will remain remarkably mostly unchanged. One note worthy 
exception: naturalization is limited to “free white persons,” disqualifying 
indentured servants, slaves, and women, all of whom are dependents incapable 
of casting an independent vote.13

1798: Immigrants as Political Pawns

The year is 1798, and anti-immigrant tension gives rise to the Alien and 
Sedition Acts. Enacted by the Federalist controlled U.S. Congress, allegedly 
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in response to the hostile actions of the French Revolutionary government, 
these laws are designed to destroy Thomas Jefferson’s Republican party, which 
had openly expressed its sympathies for French Revolutionaries.

The Naturalization Act requires that all white persons, in order to 
qualify for citizenship, must reside in the country for at least four-
teen years prior to making application. Depending on recent arrivals 
from Europe for much of their voting strength, the Republicans are 
adversely affected by this Act.

The Alien Act allows the President to remove those aliens judged to 
be dangerous to the peace and safety of the United States.

With the election of Thomas Jefferson as president in 1801, the new 
congress allows the Naturalization Act of 1798 to expire and quickly acts and 
passes the Naturalization Act of 1802, which restores citizenship requirements 
to five years rather than fourteen.14

1840s: A Potato Blight

Potatoes. Brought to Europe from the Americas. The lonely tuber flour-
ished in new European soil, and quite well. Until now. It is a cold, wet summer 
in the mid-1840s, and an entire potato crop carries with it diseases never before 
seen in these parts of Ireland. The potato is the staple of the Irish diet; without 
it, there is no meal. And so it is that poor houses become overwhelmed. Soup 
kitchens cannot feed the hungry. Orphans wander motherless; cholera and 
typhus pull the half-living into mass graves. Within five years a million Irish 
nationals die of starvation and disease, and a half million leave their country, 
coming to the United States in this Great Migration with whatever hope and 
money they could scrap together.15

1870: Naturalization for Some, Not All

The year is 1870, and the Constitution is ratified with a new amendment 
that guarantees that the right of citizens to vote shall not be denied because 
of race, color, or previous condition of servitude.16 This comes just two years 
after the 14th Amendment, which granted citizenship to African Americans 
and enslaved people who had been emancipated after the Civil War.17 Not-
withstanding these amendments, states are left with regulating suffrage. 

The Immigration Act of 1870 would grant federal control over natural-
ization under the name of the 14th and 15th Amendments. Initially the bill 
is straightforward with no reference to voting rights; it punishes fraud in the 
naturalization process and gives federal courts jurisdiction over naturalization 
cases. With little drama, it passes the House. But when the Senate introduces 
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its version, it inserts provisions that require naturalized citizens to present a 
naturalization certificate authorized by a federal court in order to cast a vote. 
Facing opposition from within his own Republican party, the bill’s author 
agrees to modify his version of the bill. But just before his version of the bill 
comes up to a vote, Senator Charles Sumner proposes yet another amend-
ment: “that all acts of Congress relating to naturalization be, and the same are 
hereby, amended by striking out the word ‘white’ wherever it occurs so that 
in naturalization there shall be no distinction of race or color.”

If Sumner’s proposal is approved, no immigrants could be barred from 
naturalization, and that is not a step Congress is willing to take. His proposal 
nearly kills the bill. In the end, Alabama Senator Willard Warner would save 
the day by coming up with the language that would lead to the bill’s passage, 
that naturalization would be extended to “aliens of African nativity and to 
persons of African descent.”

This way, Asians would remain ineligible for naturalization.18

March 3, 1875: The Policing of Sexuality

Chinese immigrants have been settling on our west coast for over two 
decades now, and because their wages are low, racial tensions between white 
settlers and Chinese immigrants are heightened. To add to this, many Chinese 
immigrants are forcibly brought to the United States to work as prostitutes 
and forced laborers. Complaints reach a high pitch of hysteria when an eco-
nomic depression hits the western states. Congress reacts by passing a law on 
March 3, 1875, which history shall remember as the first law to restrict our 
country’s undesirables, a law to “end the danger of cheap Chinese labor and 
immoral Chinese women.”19 The law defines undesirables as a person from 
East Asia coming to the United States to be a forced laborer, any East Asian 
woman who would engage in prostitution, and anyone considered a criminal 
in their own country.

The only ban that would be effectively enforced is the ban on Asian 
women.20

1882: The Chinese Exclusion Act

The intent of the language can be seen in the Act’s Preamble:

Whereas, in the opinion of the Government of the United States the com-
ing of Chinese laborers to this country endangers the good order of certain 
localities within the territory thereof . . .

Even though Chinese immigrants represent only 0.002 percent of the 
population, Congress passes the Chinese Exclusion Act. The Act suspends 
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immigration of Chinese laborers to the United States for ten years, permits 
Chinese laborers already here to remain in the country after a temporary 
absence, provides for the deportation of Chinese immigrants illegally in the 
United States, and bars Chinese nationals from U.S. naturalization. The law 
will later be extended, and this racist racial policy will last until 1952.

We are told the Chinese are a threat to the “good order of life.” We are 
told that Chinese immigrants are racially different. Foreign. Un-American. 
We are told it is impossible for them to assimilate into a culture that excludes 
them, and neither the courts nor the body politic accepts them as members 
of the national community.21

1884-1885: The Mother of Exiles

From the shores we see a boat person. A tramp. A French import. Who is 
she? She is an immigrant herself, arriving under cover of darkness and shrouded 
in mystery. Little do we realize that she shall become the prominent symbol 
of freedom in the United States, perhaps the world.22

Lady Liberty.
She turns heads, and inspires poetry, such as “The New Colossus,” by 

Emma Lazarus:

Not like the brazen giant of Greek fame
With conquering limbs astride from land to land;
Here at our sea-washed, sunset gates shall stand
A mighty woman with a torch, whose flame
Is the imprisoned lightning, and her name
Mother of Exiles. From her beacon-hand
Glows world-wide welcome; her mild eyes command
The air-bridged harbor that twin cities frame.
“Keep, ancient lands, your storied pomp!” cries she
With silent lips. “Give me your tired, your poor,
Your huddled masses yearning to breathe free,
The wretched refuse of your teeming shore,
Send these, the homeless, tempest-tossed to me,
I lift my lamp beside the golden door!”23

She is the mother who calls many for dinner, knowing there is no food.

1875-1917: The Early Immigration Restrictions

The Chinese Exclusion Act changes the way immigration law is viewed. It 
is no longer about who can enter; instead, it is about who cannot. This shift 
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in thought allows for the passage of a series of immigration laws that exclude 
the following immigrants:

1882 Idiots, lunatics, convicts and persons likely to become a public 
charge.

1903  Epileptics; insane persons; beggars; anarchists.
1891  Those likely to become a public charge; those with contagious dis-

eases; felons; persons convicted of other crimes or misdemeanors; 
polygamists; aliens assisted by others by payment of passage.

1907 Imbeciles; the feebleminded; people with tuberculosis; children 
without parents; women coming to the United States for prostitu-
tion or other immoral purposes; people with physical or mental 
defects which could affect their ability to earn a living; people who 
admitted the commission of an act of moral turpitude.

1917 Illiterate persons.24

1880-1892: A New Island

Close to the mouth of the Hudson River is a 2.5-acre island whereon land 
many future citizens of the United States. Formerly known as Oyster Island, 
Ellis Island was acquired for $10,000 by the state of New York in 1808. Now, 
decades later, Uncle Sam wisely decides to look after his future nephews and 
nieces himself, hoping to stop abuses immigrants faced when their introduction 
into this country was made under the supervision of certain states, notably 
New York, Massachusetts, Pennsylvania, Maryland, and Louisiana. 

Hence, the federal government selects Ellis Island as the dumping ground 
for those who come to the Empire City.

It will be that way for the next 62 years.25

1894-1896: The Immigration Restriction League

America. Land of opportunity. Even the opportunity to manifest hatred of 
others in a coordinated and executable fashion. For example, let’s say that your 
name is Charles Warren, or Robert DeCourcy Ward, or Prescott Farnsworth 
Hall. You—Charles, or Robert, or Prescott—graduate from Harvard University 
because, well, privilege. And let’s say that at the time of graduating you are 
not impressed with the state of affairs in the world. More than anything, you 
are shocked by the growing number of immigrants coming to America each 
year. This land of the free enables you to establish the Immigration Restric-
tion League, in response to your increasing sense of invasion by undesirable 
immigrants that threaten you. The league stands by your mission:
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1. to advocate for the stricter regulation of immigration;
2. to issue documents and information on that subject; and 
3. arouse public opinion to the necessity of a further exclusion of 

elements undesirable for citizenship or injurious to our national 
character.26

Such is the way with hatred.

1906-1907: A Gentleman’s Agreement

A treaty with Japan in 1894 assures free immigration, and the number 
of Japanese workers in California continues to increase. Naturally, Japanese 
immigrants are met with growing hostility. Japan has decided to curb the 
problem by denying passports to laborers seeking to enter the United States. 
Racial antagonism intensifies, and on May 7, 1906, the San Francisco school 
board arranges for all Asian children to be placed in segregated schools. 

Japan is prepared to limit emigration to the United States, but it is also 
deeply wounded by San Francisco’s discriminatory law aimed specifically at 
its people. President Theodore Roosevelt, wishing to preserve good relations 
with Japan as a counter to Russian expansion in the Far East, persuades the 
school board to rescind the segregation order. And thus, on February 24, 1907, 
the Gentlemen’s Agreement with Japan is born. It concludes in the form of 
a Japanese note agreeing to deny passports to laborers intending to enter the 
United States and recognizes America’s right to exclude Japanese immigrants, 
further restricting Asian immigration.27

1911: A New Dictionary

The course of immigration is changing dramatically. Immigration levels 
soar to over one million people each year, and with so many people coming 
to America’s shores, it has become increasingly difficult to classify them by 
country of birth. This is what keeps Republican Senator William P. Dillingham 
awake at night. A vocal advocate of restricting immigration, Dillingham creates 
the Dillingham Commission, a joint House and Senate commission formed 
to study changes in immigration. “We will no longer classify immigrants by 
their country of birth,” the commission sings, “but by race or people instead.” 
Let’s believe them when they say this:

In the preparation of this dictionary, it was neither the plan of the 
Commission nor the purpose of the author to attempt an original 
discussion of anthropology or ethnology, but rather to bring together 
from the most reliable sources such existing data as it was believed 
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would be useful in promoting a better understanding of the many 
different racial elements that are being added to the population of 
the United States through immigration.

In the more strictly ethnological topics of definition and division, 
or classification of races or peoples according to their languages, their 
physical characteristics, and such other marks as would show their 
relationship to one another, and in determining their geographical 
habitats, an effort has been made to present the view most generally 
accepted among ethnologists . . .

This justifies the government from taking positions such as “Negroes are 
alike in inhabiting hot countries and in belonging to the lowest division of 
mankind from an evolutionary standpoint,” and “the ‘Jewish nose,’ and to a 
less degree other facial characteristics are found well-nigh everywhere through-
out the race, although the form of the head seems to have become quite the 
reverse of the Semitic type.”28

This racist, albeit controversial dictionary would be used to reduce immi-
gration numbers over the next four decades.

1918: No More Reds

The climate of repression established during World War I continues even 
after the war ends. This time, government interests focus on communists. 
Building on earlier immigration laws, Congress passes the Anarchist Act of 
1918 with three purposes in mind. This law authorizes the deportation of 
any immigrant who:

1. opposes all organized government (anarchism);
2. advocates the overthrow of the government “by force or vio-

lence”; or
3. belongs to any organization teaching these views.29

The Secretary of Labor rules that the Communist Party advocates vio-
lent revolution. Therefore, any alien who is a member of that Party shall be 
deported.

1921, 1924: A Case for Quotas

Immigration in the early twentieth century is extremely high relative to 
nineteenth century levels. Congress responds to this influx of immigrants by 
passing the Emergency Quota Act of 1921. Under this new legislation, Euro-
pean immigration is limited to three percent of each country’s foreign-born 
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population currently residing in the United States as of the most recent census. 
Three years later, the Johnson-Reed Act—known informally as the Immigra-
tion Act of 1924—would further limit the number of immigrants allowed 
into the country through a national origin quota. The quotas will reduce the 
number of visas to two percent of each nation’s number of foreign-born resi-
dents as of the 1890 census. The choice to use the 1890 census, as opposed 
to the 1910 census, is clearly intentional, because up to 1890, America still 
had a largely homogenous population. From 1890 to 1914, some 15 million 
immigrants had entered America from the Middle East and from the South 
and the East of Europe.

By choosing 1890 as the key year, Congress could exclude more 
undesirables.30

1922: The Free White Man

His name is Takao. He is born in Japan in 1875 and moves to the United 
States at the age of 19. He goes on to study at the University of California, 
and later moves to Hawaii, where he marries a woman of Japanese descent 
and fathers two U.S. citizen children. 

When American colonists overthrow the kingdom of Hawaii, Congress 
extends birthright citizenship to the land. Takao applies for naturalization, 
but his application is denied. He later appeals the decision all the way to the 
U.S. Supreme Court. His arguments are simple: (1) many people from Japan 
have light skin color, so if skin color were the determining factor, then those 
from Japan should be thought of as white, and (2) good character should play 
a role in decisions of naturalization. 

Naturalization is still a privilege extended to “free white persons,” and 
for the first time, the U.S. Supreme Court decides, exactly what that term 
means. Before this case, a number of lower courts had already determined the 
following people were not white: Chinese (1878), Hawaiians (1889), Bur-
mese (1894), Japanese (1894, 1902, 1908, 1910), Mexicans (1897), Native 
Americans (1900), Armenians (1905), Filipinos (1916 and 1917), Koreans 
(1921), and anyone of mixed heritage.

Interestingly, South Asians were not white in 1909 and 1917, but in 1910, 
1913, 1919, and 1920 they were. 

Similarly, in 1909, 1910, and 1915, Syrians were white, but were not in 
1913 and 1914.

Surprising absolutely no one, the Court rules that the words “white per-
son” “were meant to indicate only a person of what is popularly known as the 
Caucasian race.” 

This opens the door to other legal challenges so much that the term 
“free white person” is now narrowly defined as a person with white skin with 
European ancestry.31 
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May 13, 1939: The Voyage of the St. Louis

The German transatlantic liner St. Louis sails from Hamburg, Germany, 
for Havana, Cuba. On the voyage are 937 passengers, almost all of whom are 
Jewish refugees fleeing the Third Reich. The majority of the Jewish passengers 
had already applied for U.S. visas, and plan to stay in Cuba only until they 
could enter America. When the St. Louis arrives in Havana harbor on May 27, 
Cuba invalidates their entry documents, and admits only 28 passengers—6 of 
whom are not Jewish (4 Spanish and 2 Cuban nationals). The remaining 22 
are admitted because they seem to have valid entry documents. An additional 
passenger ends up in a Havana hospital after a suicide attempt. After refusing 
to admit the passengers, Cuba orders the ship out of its waters.

Sailing so close to Florida, passengers on the St. Louis cable President 
Franklin D. Roosevelt asking for refuge. But Roosevelt never responds. The 
White House had already decided not to admit the passengers, and a State 
Department telegram sent to the ship states that passengers must await their 
turns on the waiting list and then qualify for and obtain visas before they may 
be admissible into the United States.

Such is the way with quotas. 
Based on the formula established by the Quota Act of 1924, the annual 

combined German-Austrian quota of 27,370 had already been filled. Presi-
dent Roosevelt could issue an executive order to admit additional refugees 
but chooses not to do so for a variety of political reasons.

Following the U.S. government’s refusal to permit the passengers to 
disembark, the St. Louis sails back to Europe on June 6, 1939, and all of its 
passengers would later find themselves under Nazi rule.32

1941-1942: A New Internment

December 7, 1941. While negotiations are going on with Japanese rep-
resentatives in Washington, Japanese carrier-based planes sweep in without 
warning over Oahu and attack the bulk of the U.S. Pacific fleet moored in 
Pearl Harbor. Of the military casualties, 2,280 are killed and 1,109 wounded. 
Sixty-eight civilians die.

December 8, 1941. The United States declares war on Japan, under the 
leadership of President Franklin D. Roosevelt, and Japanese-Americans would 
find their lives severely altered.

February 19, 1942. President Roosevelt issues Executive Order 9066, 
under which the military commander on the West Coast is given the author-
ity by the President to exclude any person deemed to be a danger to national 
security. The military feels that the threat of a Japanese invasion is realistic, so 
to prevent pro-Japanese actions, the entire Japanese-American population of 
the west coast of the United States—two-thirds of whom are U.S. citizens—is 
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moved to Midwestern states and forced to live in concentration internment 
camps.

Two years later the U.S. Supreme Court rules that Executive Order 9066 
is constitutional on the grounds that it was nothing more than an exclusion 
order not based on racism.33

1943: The Chinese Aren’t So Bad After All

There is an odd change in the air. Chinatown turns from a crime- and 
drug-ridden place to a quiet, colorful tourist attraction. Well-behaved and 
education-conscientious Chinese children are welcomed by public school 
teachers. China herself becomes allies with the America during World War II, 
and the Japanese have replaced China as the undesirable Asians.

Such is the way with war.
One would expect these events to lead up to some sort of reward for the 

Chinese. So it is that on December 17, 1943, Congress passes the Chinese 
Exclusion Repeal Act. As immigration from China resumes, most of the immi-
grants are women, wives of Chinese men already in the United States. Many 
couples are reunited after decades apart. There is rejoicing in the streets and 
throughout Chinatown one can smell the scent of fresh ginger and roast duck. 

Everyone is so happy that no one remembers that the quota for China is 
still much lower than it is for each country of Europe.34

1946: A Time for Decolonization

Perhaps, they thought, by supporting U.S. naturalization of its citizens, 
the country could prosper with remittances sent back to the island, and this 
could lead to its own independence. So explains the support by the Philippine 
Commonwealth government of the Luce-Celler Act. Under it, India and the 
Philippines would be removed from the Asiatic Barred Zone, granting the 
privilege of admission to the United States as quota immigrants, and eligibility 
for naturalization to races indigenous to India and persons of Filipino descent.35

1952: The Immigration and Nationality Act of 1952

After two years of study, the bill headed by Senator Pat McCarran of 
Nevada, and Congressman Francis Walter of Pennsylvania is finally approved. 
It will bring into one comprehensive statute the multiple laws that govern 
immigration and naturalization to the United States. It shall repeal and codify 
earlier laws, remove all remaining racial prohibitions, and retain quotas. It will 
be the mother of all immigration laws. President Harry S. Truman will veto 
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the bill, castigating its national origin quotas. But Congress will override the 
veto, and the bill shall become law on June 27, 1952.

It shall be the foundation for all immigration laws and procedures going 
forward.36

1965: The Law of Unintended Consequences

First comes the Civil Rights Act of 1964, the landmark law that bans 
discrimination based on race, color, religion, sex, and national origin. 

Next comes the Voting Rights Act of 1965, which prohibits racial dis-
crimination in the voting process. 

And if American democracy were not already busting out of its seams, 
now comes the Hart-Celler Immigration Act of 1965.

In a solemn ceremony beneath the Statue of Liberty on October 3, 1965, 
President Lyndon Johnson signs the historic legislation reminding the public 
just above a whisper that the legislation would not have a significant impact. 
“This bill that we will sign today is not a revolutionary bill,” he says. “It does 
not affect the lives of millions. It will not reshape the structure of our daily 
lives . . . Yet it is still one of the most important acts of this Congress and of 
this administration. For it does repair a very deep and painful flaw in the fabric 
of American justice. It corrects a cruel and enduring wrong in the conduct of 
the American nation.” 

The cruel and enduring wrong, of course, is the quota system based on 
national origin established by the previous law, which directed 70 percent of 
the immigration slots to northern Europeans. The previous law significantly 
limited immigration from southern and eastern Europe and maintained for-
midable barriers against those from Asia and Africa. In the most recent reform 
from 1952, Congress established an Asia Pacific Triangle, and each country 
in this geographic area was awarded a minimum quota of 100, but the total 
immigration from the triangle could not exceed 2,000. And if more than 20 
countries came into being within the triangle, all triangle countries would 
have their annual quotas reduced. 

So Hart-Celler Act is more than symbolic. It is an intentional act designed 
to change the makeup of America forevermore by creating real equal oppor-
tunity for groups whose opportunity to immigration had been restricted in 
the past. Since the passage of the Act, upwards of 75 percent of immigrants 
have been from Asia, Africa, or Central or South America.37

The (mostly) white face of America will never be the same. 

1986: The Immigration Reform and Control Act of 1986

On the right are the conservatives; for them, the word immigration means 
enforcement. On the left are the liberals; for them, it means legalization. When 
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the two collide, we get bipartisan-supported comprehensive immigration 
reform. Such is the case with the Simpson-Mazzoli bill, more commonly 
referred to as the Immigration Reform and Control Act of 1986. Some call it 
IRCA. Some call it amnesty. Others call it a mistake.

To appease the conservatives, the bill improves security against illegal 
crossings at the southern border, and for the first time in history, our country 
imposes sanctions on employers who knowingly hire undocumented work-
ers. Employment in the United States is, after all, a magnet, and IRCA helps 
weaken its pull by making employers responsible for verifying the employ-
ment authorization of their employees. Failure to do so will result in civil, 
and sometimes criminal, penalties. 

In theory, it makes sense. 
In practice, it is a disaster, as the Government Accountability Office would 

later report that widespread discrimination would be its by-product.38

To appease liberals, the bill establishes provisions prohibiting discrimina-
tion based on citizenship and national origin and legalizes over three million 
undocumented immigrants living in the United States at the time the law 
was passed. 

There was not supposed to be more than triple that number just twenty 
years later.39

This was not supposed to fail.40

1990: The Double-Edged Sword

The Immigration Act of 1990 carries much promise—but with its promise 
also comes punishment. On one hand, IMMACT90 elevates immigration 
levels in both the employment-based and family-based categories. It establishes 
a diversity residence lottery for nationals of countries that have been under-
represented in their numbers of immigrants and codifies a temporary haven 
for people who have fled unsafe conditions. It also changes several exclusion 
grounds (most notably the exclusion of homosexuals) and allows for a waiver 
for battered spouses and children. 

But the same law expands the definition of certain crimes and heightens 
criminal grounds for deportation. It expands the courts’ ability to issue removal 
orders in absentia, expands court authority to sanction attorneys, and limits 
an individual’s time to seek counsel. 

IMMACT90 is a double-edged sword.41

1993: Double Blunder

Seven years after the passage of IRCA, President Bill Clinton selects 
Zoe Baird as his choice for U.S. Attorney General, whose responsibility it 
is to oversee federal immigration laws. But soon after his announcement 
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it is reported that Baird has been employing an undocumented couple as 
domestic workers in violation of the 1986 law. Clearly, this dooms her 
nomination.42

As if the embarrassment weren’t bad enough for the administration, the 
President’s second choice, Justice Kimba Wood, also employed an undocu-
mented immigrant. Justice Wood withdraws her nomination, even though 
her actions (unlike Baird’s) were legal at the time.43

Employer sanctions. They’re not just for companies anymore.

1996: Preemption and Habeas Corpus

It’s called the Supremacy Clause and it states that the U.S. Constitution 
and federal law take precedence over state laws and constitutions. It means that 
our federal structure of government precludes states from taking actions that 
are federal in scope. But what happens when the federal government fails to do 
its job? That is the question states are asking in 1996, and the answer provided 
by Congress is the Illegal Immigration Reform and Immigrant Responsibility 
Act. As its name so gruesomely implies, most of the provisions of IIRAIRA 
focus on the apprehension and removal of undocumented immigrants pres-
ently in the United States, but in the process, Congress transforms many other 
areas of immigration law.44 

One such transformation is the restriction—and in some cases elimina-
tion—of judicial review. Another is the inclusion of a provision that allows 
the attorney general to enter into cooperative agreements with states and 
localities under which trained state and local law enforcement officers can 
perform enforcement functions otherwise reserved for federal authorities.45

Without giving immigrants their day in court, the law violates the most 
revered element of the U.S. Constitution—the establishment of the United 
States as a society governed by the rule of law.46

2001: The Year of the PATRIOT

September 11, 2001. A terrorist attack on New York’s World Trade Center. 
With one of the most creative acronyms in the history of U.S. immigration law, 
Congress passes the United and Strengthening America by Providing Appropri-
ate Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT) Act 
of 2001, a piece of antiterrorist legislation, aspects of which are of concern to 
human rights groups. Most notably, the Act contains a provision that includes 
new government powers to detain foreign nationals suspected of involvement 
in terrorism or any other activity that endangers the national security of the 
United States for up to seven days without charge.
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More than five years later, over 750 people will have been detained indefi-
nitely, without ever being charged with a crime, including children and the 
elderly. There will be numerous hunger strikes and suicide attempts.

Civil liberties will never be the same.47

2002-2003: The Roundup

The Alien Registration Act of 1940 required all noncitizens over the age of 
fourteen to register with designated authorities. It was created to undermine 
left-wing political groups in the United States. Well, before September 11, 
2001, the registration requirements were rarely enforced. Now the rules have 
changed.

In 2002, Attorney General John Ashcroft announces the National Security 
Entry-Exit Registration System (NSEERS). But unlike the original registra-
tion program, NSEERS specifically targets visitors from Muslim-majority 
countries. In the first phase of NSEERS registration, these countries include 
Iran, Iraq, Libya, Sudan, and Syria.

But by far the most controversial part of the program is its second phase. 
Unlike the first phase, which registers people at airports upon their entry 
into the United States, the second phase includes a domestic, in-person and 
call-in registration, and pertains only to males over the age of sixteen who 
are lawfully admitted into the United States in a temporary status who are 
citizens of Iran, Iraq, Libya, Sudan, Syria, Afghanistan, Algeria, Bahrain, 
Eritrea, Lebanon, Morocco, North Korea, Oman, Qatar, Somalia, Tunisia, 
United Arab Emirates, Yemen, Saudia Arabia, Pakistan, Bangladesh, Egypt, 
Indonesia, Jordan, or Kuwait.

Ironically, anyone from these countries who enters illegally is not required 
to register under NSEERS upon their entry; the registration only applies to 
those already here.

Of the 82,000 men who register, 13,000 have overstayed their status, 
many of whom have been waiting for their permanent resident visa to become 
current. Still, they register under NSEERS, hoping to win leniency by dem-
onstrating their willingness to cooperate with the campaign against terror. 
Instead, all are subjected to removal proceedings.48

Attorney General Ashcroft holds his ground, citing the statutory foun-
dation for the program is also linked to section 263 of the Immigration and 
Nationality Act (INA). But under that section, the attorney general is permit-
ted to only require registration for several classes of nonimmigrants including 
(1) alien crewmen, (2) holders of border-crossing identification cards, (3) aliens 
confined in institutions, (4)  aliens under order of removal, (5)  aliens who 
are or have been on criminal probation or criminal parole within the United 
States, and (6) aliens of any other class not lawfully admitted to the United 
States for permanent residence.49
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But none of these classifications allow for the selective enforcement of 
registration and mistreatment of nonimmigrants based on national origin or 
religion. Nevertheless, to the dismay of many, the NSEERS program is held 
by many courts to be consistent with the law.50

2008-2010: The Repeal of the HIV Immigration and 
Travel Ban 

It has been over twenty years, and the United States remains on a list of 
only twelve countries worldwide (including Saudi Arabia and Libya) that ban 
entry to immigrants living with HIV. But soon HIV would be removed from 
the list of communicable diseases of public health significance, reversing what 
many consider to be two decades of discrimination. The final regulations are 
published on November 2, 2009, and the law to remove HIV from the dreaded 
list goes into effect on January 4, 2010.51

Whether it is the cause or the effect, the 2012 World AIDS Conference, 
which was in jeopardy as a result of the restrictions, can now be held in the 
United States after all.52

2010: The United State of Arizona

We are told the federal government really does have its hands full, with 
no way of fixing a system too long broken. Such is the rationale behind Ari-
zona’s law S.B. 1070, which tests the legal limits of a trend toward greater 
state involvement in the enforcement of federal immigration law. “If the feds 
can’t fix it, we will!” We hear Arizonans chant. Again.

It is a chant similar to the one we heard in 1988, when the voters of 
Arizona narrowly passed a referendum amending the state constitution to 
declare English the official language of the state, requiring that the state and 
its political subdivisions “act in English and no other language.” The Arizona 
Supreme Court would later invalidate the move on both first amendment and 
equal protection grounds,53 but now, in 2010, though the chanting is similar, 
the focus is quite different. 

The law is passed on April 23, 2010, and its major provisions include 
the following:

• it directs state and local law enforcement officers to make a 
reasonable attempt to determine a person’s immigration status,

• it authorizes police to make an arrest without a warrant if they 
have probable cause to believe the person has committed any 
immigration violation,
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• it criminalizes under state law activities prohibited by U.S. immi-
gration law, and

• it makes it illegal for an unlawful immigrant to apply for or solicit 
work in the state of Arizona.

It is called attrition through enforcement, and it is designed to encourage 
the voluntary exit of undocumented immigrants.54 “We’re working in coopera-
tion with the federal government,” Arizona tells us, but there is no cooperative 
agreement as established by IIRAIRA. Instead, the state has engaged itself in 
an independent state enforcement effort preempted under federal law. And 
though its supporters deny it, the Arizona law allows state and local enforce-
ment authorities to profile others based on race, color, or national origin, 
something the state’s own supreme court, and its own circuit court previously 
determined was not permissible.55

It is anticipated that other states will join Arizona on any new ground 
that S.B. 1070 establishes, furthering the fragmentation of immigration 
enforcement.56 

Such is the way with nation-states.

2015: An Emperor’s Campaign

It comes out of reality television shows and conspiracy theories. Out of 
a nationalism not seen since the Nazi regime. He pauses on the stage before 
addressing the crowd—a few dozen that he would describe as thousands—in 
a building that bears his name. Within the first few minutes of his speech, he 
homes in on one single issue that would define his campaign and, ultimately, 
his presidency. “The U.S. has become a dumping ground for everybody else’s 
problems.” The crowd cheers and he thanks them. “When Mexico sends its 
people, they’re not sending their best. They’re not sending you. They’re not 
sending you. They’re sending people that have lots of problems, and they are 
bringing those problems with us [sic]. They’re bringing drugs. They’re bringing 
crime. They’re rapists. And some, I assume, are good people . . . It’s coming 
from more than Mexico. It’s coming from all over South and Latin America. 
And it’s coming probably, probably from the Middle East.” 

The crowd puffs up like a toxic chest. 
“I would build a great wall—and nobody builds walls better than me, 

believe me—and I build them very inexpensively. I will build a great, great 
wall on our southern border and I will have Mexico pay for that wall. Mark 
my words.”

And he ends this speech with a pledge. “Sadly, the American Dream is 
dead. But if I get elected President, I will bring it back bigger and better and 
stronger than ever before. And we will make America great again.”57
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2017-2021: The Great Demolition

The Emperor’s Great Wall 

“Kirstjen, Darling,” the Emperor says to his homeland security secretary. 
“What about the wall? It’s got to be steel bollards.” He says this after being 
convinced that concrete would be too easy to break apart. “Love that design. 
It’s got to be steel bollards right next to each other.” No bars at the top, he 
says, just bollards. For him this has to be beautiful. “Think of it like flagpoles. 
A flagpole next to another flagpole next to another flagpole. I have the best 
flagpole guy in the country.” He is a master negotiator who cannot cut a deal 
with Congress—a contradiction obsessed with a one-dimensional solution to 
a multi-dimensional problem. He speaks of building trenches along the fence’s 
border, filled with water and snakes and alligators. And how the fence should 
be electrified so anyone touching it would receive injurious shock. 

He waxes on that the tops of the bollards need to be pointy and sharp 
enough to pierce human flesh in an instant. That the pointy parts should be 
painted “flat black” because that would draw in the most heat from the sun 
and make the structure too hot to touch. 

It does not matter that black paint would cost an additional $1 million 
per mile. 

And it does not matter who owns the land. “Just take the land and let 
them sue us,” the Emperor says.

He wants those who climb the wall to be burned and maimed and cut 
into pieces. It does not matter they are seeking safe haven.58

Third Time’s the Charm

The Great Demolition begins with a travel ban. Just seven days into the 
new government, and he rolls out the executive order as though it is manna 
from heaven. The edict is effective immediately, and suspends entry of nearly 
all nationals from Iran, Iraq, Libya, Somalia, Sudan, Syria, and Yemen. It is 
challenged in the courts within hours as a blatant disregard for First Amend-
ment protections and is temporarily enjoined in parts.

He then signs another executive order bearing the same title one month 
later. Iraq is removed from the list, and the implementation date is delayed. 
Looking to the courts with a wishful eye, the Emperor grimaces when he learns 
that this order, too, is subject to a nationwide restraining order.

Rolling up his sleeves for one final attempt, he licks his quill with a lust-
ful grin and pens Proclamation 9645, “Enhancing Vetting Capabilities and 
Processes for Detecting Attempted Entry into the United States by Terrorist 
or Other Public-Safety Threats.” This one is different. This one restricts travel 
from people from Iran, Libya, Somalia, Syria, and Yemen, and adds three 
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non-Muslim countries (Chad, North Korea, and Venezuela) so courts can 
look away when Americans say, “Muslim Ban.” 

While lower courts issue nationwide injunctions, the Supreme Court 
ultimately allows the Muslim travel ban to be implemented.59

Zero Tolerance

Jose is five years old and cries himself to sleep each night after being 
separated from his father at the border. He is not alone. A secretly recorded 
audio clip details the cries of children wailing “Mami” and “Papá” with border 
agents saying, “Well, we have an orchestra here, right? What we’re missing 
is a conductor.” Six-year-old Alison pleads with an officer to call her aunt to 
pick her up. These are the voices of the children behind the Emperor’s Zero 
Tolerance policy, his hard-line approach to curbing immigration by separat-
ing children from their families and then declaring them unaccompanied 
minors. Some will be placed with other families; others will be kept in cages. 
The United Nations calls it unconscionable. The Pope calls it immoral. The 
Emperor calls it justifiable. And two years and over 2,500 separations later, 
the world will call it shocking.60

BAHA

He laughs, and BAHA takes on new meaning. Buy American, Hire Ameri-
can is a decree that seeks to accomplish two things. The Buy American half of 
the order directs federal agencies to monitor and enforce laws that encour-
age consumers to buy items made in America. This means compliance. This 
means all manufacturing processes must occur in the United States. This 
means government contracts must avoid use of foreign-sourced content. The 
Hire American half of the order calls for strict enforcement of immigration 
laws—particularly those laws aimed at legal immigration, drastically reducing 
the number of high-skilled workers coming to the United States and doubling 
the number of denials of petitions filed on behalf of professional workers.61 

The Emperor with his BAHA laugh coveys a message to the rest of the 
world that America no longer welcomes the talent skilled immigrants bring 
to the country. The welcome mat is forever sullied.62 

The Disappearing Refugee Trick

He finds joy in plummeting numbers of those who enter his fiefdom. Upon 
taking the throne he immediately suspends the admission of all refugees for 
120 days. This allows him time to think.
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And thinks he does, of ways to spread his fear. He reduces the number of 
refugee admissions to its lowest number since the formal refugee resettlement 
program began in 1980:

Year one: from 110,000 to 50,000
Year two:  from 50,000 to 45,000
Year three: from 45,000 to 30,000
Year four: from 30,000 to 18,000

But that is not enough. In year four he determines the 18,000 would 
be divided not by region of origin, but by the following, let us say, curious 
priorities:

• 5,000 for refugees fleeing religious persecution, certain former 
Soviet and Indochinese, and Iranian religious minorities (e.g., 
Christians);

• 4,000 for Iraqis who assisted the U.S. armed forces;
• 1,500 for Guatemalans, Hondurans, and Salvadorans; and
• 7,500 for other refugees, including those referred by a U.S. 

embassy, family unification programs, and those cleared by 
refugee admissions programs by September 2019, and those 
currently in Australia, Nauru, or Papua New Guinea who are 
included in a refugee transfer arrangement between the United 
States and Australia [insert question mark and/or exclamation 
point here]63

COVID: The Emperor’s New Friend

What starts out as an outbreak in China swiftly becomes a global pan-
demic. And if you need an excuse to curb immigration, a pandemic is the 
perfect solution. Rather than diverting his focus to the dire public health crisis 
it becomes, the Emperor supercharges his anti-immigrant agenda, fueled by 
his newest friend. His claim to fame:

• complete ban on travel from 31 countries;
• suspension of visa processing for family- and employment-based 

immigrants;
• Invocation of Title 42, a 1944 public health statute that allows 

the Emperor to expel asylum seekers, including unaccompanied 
minors, without first hearing their claims, effectively ending asy-
lum at the U.S. southern border; and

• suspension of refugee resettlement.
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What does not significantly change, however, is interior enforcement and 
detention, deportations (with exceptions for flights to China, Italy, and South 
Korea), and immigration court hearings for detainees.64

The pandemic would seal his legacy as an unrelenting ruler whose demo-
lition of the immigration system will take years, if not decades, to rebuild.

* * *

The history of immigration to the United States is the history of a gatherer. 
A gatherer who wandered in search of food. And since that first step, others 
have followed suit. And others after them. And as more gatherers arrive, more 
feel the need to make this land their home. For some, this means to share it 
with other inhabitants. 

For others, it means to exclude them.
This is what became of that step first across the dividing line between Asia 

and North America when the ocean levels were low enough to allow for safe 
passage. What started as a quest for survival remains so even to this day, and 
the passage is still not safe.

This much, we can be sure, will never change.
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